MINUTES
FOR THE REGULAR MEETING
CALIFORNIA UNEMPLOYMENT INSURANCE APPEALS BOARD
Docket No. 5515

Opening of Meeting:

The Appeals Board convened at 10:30 a.m., October 13, 2009 in Sacramento, with
Chairwoman Bonnie Garcia presiding.

Roll Call: Members Present Absent

Bonnie Garcia, Chair
George Plescia, Vice Chair
Ann Richardson

Liz Figueroa

Cindy Montafiez

Sharon Runner X

X X X X X

Approval of the Minutes:

Chair Garcia stated that in the August Board meeting there was a discussion with
the Assistant Secretary of Labor and Workforce Development regarding the federal
funding mechanism, which is reflected in the minutes. The essence of that
discussion was that there might be a substantial delay between expenses incurred
by EDD and CUIAB, and reimbursement by the federal government. We have
since received clarification that any delay is minimal, and reimbursement from DOL
can usually be obtained within 30 days.

The September 8, 2009 minutes were approved by all members present.
Chair’s Report:

Chair Garcia thanked the staff and management team for all of their hard work,
and especially thanked Vice-Chair Plescia for running the Agency in her absence.

Board Member Reports:

Member Plescia welcomed all the PALJs for coming to the Board and anticipates
talking with them.

Member Figueroa reported that she visited the Oakland and San Francisco Office
of Appeals with Vice Chair Plescia, as well as the San Jose Office herself, and
congratulated everyone for their efforts, particularly Sal Cannella and his team.
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6.

Assistant Secretary, Labor and Workforce Development Agency, Stephen
Egan Report:

Assistant Secretary Stephen Egan was not present.
Chief ALJ/Chief Executive and Acting Executive Director Report:

Chief ALJ/Acting Executive Director Alberto Roldan reported that the Board has
been struggling with a very high workload for an extended period, but the Agency
is now reaching a point of equilibrium where it is now maintaining pace with the
incoming cases, although continuing with a very large open balance. During the
week of October 5 through October 9, 2009, the field was able to reduce the
overall inventory, in all categories, by over 1,100 cases. The current open balance
in all categories, Ul, DI, tax, rulings and others, is currently at 94,349 cases,
83,000 of which are Ul cases, representing approximately 53,000 appellants.
Currently slightly more than 200 judges in the field issued 34,290 decisions,
contrasted against 35,623 cases that came in during the month of September.

One of the strategies in trying to handle more cases is an over-calendaring system
that is being implemented in all of the field offices. Under this system we calendar
additional “floating” cases each day, cases that are not assigned to a specific
judge, to be picked up by a judge when he/she has a no-show (appellant fails to
appear for scheduled hearing).

Chief ALJ/Acting Executive Director Roldan noted that in the audience were PALJs
from throughout the state, present here at headquarters for a two-day conference
focused on developing additional strategies to deal with the workload. One of the
strategies, for which Chief ALJ/Acting Executive Director Roldan expressed his
appreciation to those who have volunteered, is a strike team which travels to areas
of high workload..

Chief ALJ/Acting Executive Roldan reported that because of the increased output
of the judges, there exists a very large backlog in the typing Hub, currently at 4,500
decisions. A number of strategies have been developed to address this backlog,
including Dragon Naturally Speaking (voice to text), and recruitment of existing
state employees to come in and type on weekends for overtime. Training classes
have been set up to teach decision typing for those who are not regular decision
typists. To date 49 employees have participated or expressed an interest in
participating.

Chair Garcia clarified that in addition to the strike team, additional hearing rooms
were being built at our office locations. She asked about the status of the new
hearing rooms the Board had authorized in Inland, Indio, Hemet, and West Covina.
SSMII Pat Houston replied that work at those sites will not be completed until the
end of the year.
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8. Chief ALJ, Appellate Operations Branch, Jorge Carrillo Report:

Chief ALJ/AO Jorge Carrillo reported that AO registered 2200 appeals, dispositions
were at 1900, the highest thus far for the calendar year, and the open balance of
cases has risen to about 3850. To tackle this workload, AO is going to start doing
mass calendars, with ALJs assigned an additional 4 cases every week. This
should result in an increase in AO production of 450 cases a month.

AOQ is also trying to help the field, by sending 5 judges for one week each month to
the Sacramento Office of Appeals to conduct hearings.

In the past 5 months there has been a 50% increase in the number of judges in
AO, and they have posted job notices to fill seven more positions. Chief ALJ/AO
Jorge Carrillo stated he is exploring with Personnel the possibility of designating
one of the judges as lead ALJ to take care of the administrative matters that
require daily attention.

In September case aging was at 39 days, which meets the DOL requirement of 40
days or less. Time lapse is currently at 30% within 45 days, 75% within 75 days
and 99% within 150 days of the board appeal date. In addition, average
processing time of cases from the field to AO is at 5.8 days, as contrasted with 9 or
10 days when we first looked at this time element.

Recent efficiency efforts by AO are: the paperless pilot project, which started in
October 1 out of Orange County, allows offices to send board appeals
electronically, with the next step to register cases paperlessly, moving the whole
appellate process away from p hysical folders; all appellate judges have been
trained on the Dragon naturally speaking project and are actively using the
program and happy with it; in order to further improve on case aging, all cases
beyond the first and second M-dates will be expedited.

Member Richardson asked about the impact upon AO production and hiring needs
of assigning AO judges to the field giving. Chief ALJ/AO Carrillo responded that
there is indeed an impact, but that AO would need to hire new judges in any event,
albeit not all positions that were approved by the Board.

Vice Chair Plescia questioned how much delay is caused by written dissents. Chief
ALJ/AO Carrillo responded that any modifications to a Board decision will cause
some delay, because when the Board does not agree with the proposed decision it
has to go back to the judge for additional work.

Chair Garcia commented that the Board members are equally responsible for
helping to meet case aging and time lapse dates. She suggested that we look at
the CATS system to develop an internal system wherein written dissents are
written by Board members themselves and reviewed by the Chief ALJ/AO or the
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Chief Counsel to make sure there are no technical problems. This will eliminate the
time it takes for written dissents to be passed back to AO.

Member Richardson commented that the written dissent is an extremely important
tool for the parties, so that they understand that there is another view of the case in
the event they wish to take a decision to court. She stated that she feels strongly
that we should give the losing party the benefit of the reasons for a dissent if a
Board member so chooses. Member Richardson referenced a case involving a
claimant who is Viethamese does not speak English, who would probably not know
what to do without the benefit of a written dissent.

Chair Garcia added that she doesn’t disagree that written dissents have some
value, but we can't ignore the need for timely decisions, the fact that an ALJ and
two other Board members arein agreement, and that the parties are clearly
advised of their appeal rights if they don’t want to accept the Board decision.

There was some discussion and disagreement about a query for the period from
January 2009 to present regarding 38 cases that missed the M-date or S-date, and
the reasons why.

Chair Garcia stated she will develop a policy that allows one to write a dissent and
to have it reviewed as long as we can meet the timeline and get those decisions to
the parties on a timely manner.

9. Chief Information Officer, Rafael Placencia Report:

Chief Information Officer Rafael Placencia reported on the following: statewide IT
consolidation, DOL funded IT projects and expediting decisions to EDD.

Statewide IT Consolidation — To date they have developed a plan which has been
reviewed by the agency with responsibility for statewide IT oversight OC, and the
plan is on target in the area of data centers, paper usage and power consumption.
Overall, our plan received high marks.

Project Status—There are 6 projects that are actively being implemented now in
various phases, although we did fall short for the funding for the appeals
processing strike team. The paperless board appeals process is now being
conducted in our Orange County Office as a pilot. We have received funding to go
to a higher volume with the Dragon Naturally Speaking software redesign. Our
WAVE project CASE management planning and imaging planning projects ..... We
are continuing to work with EDD to come up with a system to send our information
over to EDD electronically.

Chair Garcia asked if the paper savings of the electronic transmission of
information can be captured under green initiative, to which CIO Placencia replied
affirmatively.
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10.

1".

Chair Garcia, Vice Chair Plescia, Member Richardson and Chief AL/Acting
Executive Director Roldan all acknowledged CIO Placencia and Lori Kurosaka’s
effort for a job well done on the $1.2 million grants.

In response to inquiry by Chair Garcia asked, Lori Kurosaka stated that EDD
received about $3.2 million of their $4 million grant request.

Deputy Director, Administrative Services Branch, Pam Boston Report:

Deputy Director Pam Boston reported on the HUB typing project, stating that the
typists will be monitored and held to the same page count standard as our regular

typists.

Phase |l hiring is almost complete, with only 6 of the 40 ALJ positions left to be
filled, and 16 of the 40 support staff positions still available. Under Phase Il 17 of
the 30 ALJ positions allocated have been filled, and 14 of the 47 support staff
positions filled. Support staff hiring is a bit slow right now because SPB is switching
over an online exam system.

The Quick Reference Guide on the Bench was created many years ago and will be
updated and sent to all employees.

Deputy Director Boston reported the appointment of Alex Hernandez as the
agency’'s Labor Relations Specialist. Alex comes from EDD, prior to which he
worked with the unions, and has completed the UC Davis labor relations certificate
program. Also new are Brandy Moore-Autar, Personnel Specialist, who came from
Franchise Tax Board and Walter Fajardo, who came from Department of Housing
and Community Development.

Administration Branch will be reviewing the page count standard for the Senior
Typist Legal position, and has contacted SPB help assist in developing a new page
count standard.

We are moving forward on an interagency agreement with the Department of
Industrial Relations for three hearing rooms in the Elihu Harris building starting
October 19™. Venture Oaks remodeling has begun, with a November 16 date of
completion.

Chair Garcia questioned how many additional hearing rooms will be available in

Venture Oakes, and was told it would be a total of six traditional hearing rooms,
and one phone hearing room.

Chief Counsel’s Report:

Chief Counsel Hilton reported on court cases that the agency received 17 new
cases last month, the most in any single month for at least 9 years. The court
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12.

cases are apparently reflecting what is going on with all claims and with the
economic situation, as these are all Ul appeals. In general, half of those court
actions involve separation issues, and in addition there was an EUC case, an
employee status case, an immigration status case, and a one late appeals case.
Just three cases were closed in September, all of which affirmed the Board.

The Board workload is also reflective of the agency’s overall numbers, with each
Board member handling over 28 cases per day.

Unfinished & New Business

Proposed new and amended regulations to Title 22, CCR

Staff Counsel Kim Hickox reported that there was one change to the proposed
regulations (Attachment A) as a result of the public hearings, to Section 5055,
dealing with electronic hearings. The proposed regulation was amended to delete
availability of a hearing location as a factor in whether or not to set a matter for
electronic hearing.

Member Richardson commented that there had been discussion about extending
Section 5400, employment of Board members, to all exempt appointees, but asked
why there had been no change. There ensued a discussion between Chair Garcia,
Member Richardson, Member Figueroa, and Staff Counsel Hickox, with direction
from Chair Garcia to consider such a regulation (relating to other non-Board
member exempts) as part of a separate regulation package, but not in the current
package since it would be beyond the scope of the proposed regulations already
noticed to the public, and under the BSA audit that gave rise to this particular
section, the Board needed to move forward immediately in order to meet the BSA
reporting deadline.

Staff Counsel Hickox then provided a regulation timeline assuming Board approval
today, as follows: regulations published in Notice Registry November 7, 45-day
notice and comment period ending December 21, and assuming there are no
changes and no request for additional public hearing, the Board can vote to adopt
the regulations at the January 12 Board meeting. The regulations are then
submitted to the Office of Administrative Law, which has 30 working days to
approve the regulations, which brings us to March 9, at which time they will be
filed with the Secretary of State, and to into effect 30 days later, or April 8, 2009.

Chair Garcia commented that we have made it clear that our goal is to continue to
have in-person hearings and to ensure that the claimants have an opportunity to
review and advocate on their own behalf in spite of all the changes taking place, no
due process will be diluted or eliminated. Further, she is instructing the Chief
Counsel to start work on regulations that deal with the exempt appointees.

Member Montaniez commented that she does necessarily agree with extending the
employment prohibition to all exempt employees. Chair Garcia responded that it
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will be drafted and then discussed by the Board, set it up for public hearing and
have a hearing again.

The proposed regulations were approved by all Board members, except section
5400, on which Member Richardson voted Nay, stating her opposition because it
does not extend to all exempt appointees.

Voice Recognition Software (Dragon) Pilot

Chief ALJ/Acting Executive Director Roldan reported that this project is being
headed up by Mike Packard and Margarita Posedel of IT. Initially 22 ALJs
volunteered to participate in the project. Subsequently 40 additional licenses were
authorized for field operations, and 21 additional licenses authorized for AO.
Those additional judges received the software and training but are not part of the
pilot study. At the the end of the pilot the judges were asked if they would continue
to use the voice-to -ext program: 50% strongly agreed; 21% agreed; 15% were
neutral; 6% disagreed and 8% strongly disagreed. Chief ALJ/Acting Executive
Director Roldan recommends that we continue to offer this decision alternative, but
he does not see it as appropriate at this point in time to replace the hub, rather as
an available tool. The hub should continue to exist as a viable option, but voice-to-
text is a more logical investment given its fairly low cost per user and the fact that
the vast majority favored the program.

There was discussion about the benefits/drawbacks of saving the dictated decision
recording. The only benefit was to be able to compare what was dictated with what
the decision typed by the program, but the drawback was that saving all dictation
consumes too much system memory. Accordingly, they have chosen not to save
the recording of the dictation.

In response to questions from Member Montanez, Chief ALJ/Acting Executive
Director Roldan replied that once an ALJ has dictated and proofed a decision, it is
ready to be mailed. The hub process takes considerably longer, since the decision
may need to go back and forth between the judge and the hub several times when
corrections are involved. With voice-to-text more work is being shifted to the
judges, which we need to recognize as a potential issue, in particular a collective
bargaining issue if at some point we mandate its use.

Alternative Workweek Schedules

Chief ALJ/Acting Executive Director Roldan reported that he wished to revisit the
Board’s July decision to move us in the direction of the 5/8/40 work schedules.
What he is finding is a need for flexibility given the individual offices needs. The
4/10/40 schedule is a much better system for building mass calendar than the
5/8/40, because bringing people to an office with an uncontrolled setting on 3 days
rather than 4 days is less of a distraction with the support staff. It allows the
flexibility to allow the Presiding Judges to recognize the circumstances of their
particular offices is paramount, and by trying to dictate from HQ that all employees
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should be locked into a 5/8/40 schedule rather than a 4/10/40 is does not allow for
the flexibility that is needed in individual offices. In July was concerned about the
large number of furlough hours being built up, but now that we have until 2012 to
use those furlough hours, the focus should really be on the workload.

Chair Garcia agreed that this is a matter in which there needs to be flexibility and
one which should not be micromanaged by the Board. It would be appropriate for
the Board to take action to delegate this issue to our Chief ALJ/Acting Executive
Director for him to have the flexibility to determine the most beneficial workweek for
the Agency and staff at any given point.

Motion for same was approved by all Board members.
13. Public Comment

None
14. Closed Session:

The Board went into closed session. Board reviewed the issue of whether or not
to initiate legal action seeking reimbursement of payment on the travel claims of the
former Executive Director, Jay Arcellana, pursuant to recommendation of the Bureau of
State Audits in its November 2008 Report No. 2008-103. The Board determined that
there was no wrongdoing by Mr. Arcellana, that he had followed all rules and
procedures for the filing of travel claims, and relied upon the approval of those claims by
both the Board and the Employment Development Department. The Board voted
unanimously that it would not seek any reimbursement.

Adjournment




